
IN THE UNITED STATES DISTRICT COURT  

FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

 

SECURITIES AND EXCHANGE 

COMMISSION 

 

  Plaintiff 

 

  v. 

 

DONALD ANTHONY WALKER YOUNG, 

ET AL.  

 

  Defendants 

 

OAK GROVE PARTNERS, L.P., 

NEELY YOUNG, AND W.B. DIXON 

STROUD JR., 

  

                        Relief Defendants 

 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

: 

 

  

  

 

Civil Action No.: 2:09-cv-01634-JP 

 

 

 

ORDER 

 

AND NOW, on this ________ day of ______________, 2013, upon consideration of The 

Receiver’s Motion to Resolve Tax Claims of the Internal Revenue Service, IT IS HEREBY 

ORDERED that the IRS shall respond to the Receiver’s motion by January 11, 2013, and in its 

submission shall address whether the Court has authority or jurisdiction to resolve the IRS’s tax 

claims against the Receivership, as those claims are affecting the prompt and orderly resolution of 

these receivership proceedings.  The Receiver shall respond to the IRS’s submission within two 

weeks after it is submitted  

 

BY THE COURT, 

 

     _____________________________ 

        PADOVA, J. 
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RECEIVER LOUIS C. BECHTLE’S MOTION  

TO RESOLVE TAX CLAIMS OF INTERNAL REVENUE SERVICE 

 

 For the reasons set forth in the accompanying memorandum, the Receiver, Louis C. 

Bechtle hereby moves this Court for an order inviting the IRS to address the jurisdiction of this 

Court to resolve the tax liabilities in the manner requested by the Receiver in this motion.  If this 

Court determines that it has jurisdiction to resolve this matter, the Receiver requests an order 

reopening the Claims Resolution Process for the limited purpose of addressing the claims and/or 

potential claims of the Internal Revenue Service (IRS).  Lastly, the Receiver seeks an order 

establishing the priority of victim claims over that of the IRS, and declaring that the Receiver 

shall not be personally liable for tax liabilities of the Receivership or of the defendants on 

account of his distribution of assets in accordance with this Court’s Orders.  The grounds in 

support of this motion are set forth in the accompanying memorandum. 
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Respectfully submitted,  

 

Date: December 31, 2012   /s/ Kevin Dooley Kent_______________ 

Patricia M. Hamill, Esquire (I.D. No. 48416) 

      Kevin Dooley Kent, Esquire (I.D. No. 85962) 

      Andrew S. Gallinaro, Esquire (I.D. No. 201326) 

      Conrad O’Brien PC 

      1500 Market Street, Centre Square 

      West Tower, Suite 3900 

      Philadelphia, PA 19102 

 

      Counsel for Louis C. Bechtle, Receiver 
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CERTIFICATE OF SERVICE 

I hereby certify that on this date a true and correct copy of the foregoing Motion 

to Resolve Tax Claims of Internal Revenue Service was filed and served on all counsel of record 

via the Court’s Electronic Filing System, with additional copies served on the following on the 

date and in the manner indicated: 

Vis Facsimile on December 31, 2012 

Glenn J. Melcher  

Special Counsel  

IRS Office of Chief Counsel (PA)  

Facsimile: (202) 622-8882  

 

Via U.S. Mail on January 2, 2013 

 Zane David Memeger    U.S Department of Justice 

U.S. Attorney's Office    950 Pennsylvania Avenue, NW 

Eastern District of Pennsylvania  Washington, DC 20530-0001 

615 Chestnut Street, Suite 1250   

Philadelphia, PA 19106 

 

Via Electronic Mail on December 31, 2012 

Catherine E. Pappas, Esquire   Robert E. Welsh, Jr., Esquire 

Securities & Exchange Commission  Catherine M. Recker, Esquire 

Mellon Independence Center   Welsh & Recker, P.C. 

701 Market Street, Suite 2000  2000 Market Street, Suite 2903 

Philadelphia, PA 19106   Philadelphia, PA 19103 
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Gregory P. Miller, Esquire   William J. Winning, Esquire 

Drinker Biddle & Reath LLP   Cozen and O’Connor 

One Logan Square    1900 Market Street 

18th & Cherry Streets    The Atrium, 4th Floor 

Philadelphia, PA 19103   Philadelphia, PA 19103 

 

Mark Cedrone, Esquire 

Nicholas V. Pinto, Esquire   Stephen G. Stroup, Esquire 

Cedrone & Pinto    Drinker Biddle & Reath LLP 

123 S. Broad Street, Suite 810  One Logan Square, 18th & Cherry Sts. 

Philadelphia, PA 19109   Philadelphia, PA 19103 

 

DATED: December 31, 2012     /s/ Kevin Dooley Kent           

       Kevin Dooley Kent 
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MEMORANDUM IN SUPPORT OF RECEIVER LOUIS C. BECHTLE’S MOTION TO 

RESOLVE CLAIMS OF INTERNAL REVENUE SERVICE 
 
I. PRELIMINARY STATEMENT 

Louis C. Bechtle is the Receiver for the assets and records of defendants Donald Anthony 

Walker Young (“D.A. Young”), Acorn Capital Management, LLC, Acorn II, LP (“the Acorn 

Entities”) and/or any entities that the defendants own or control or in which any of them have an 

interest (collectively “the Receivership Entities”).  For the reasons set forth below, the Receiver 

files this motion seeking an order from the Court directing the IRS to address the jurisdiction of 

this Court to resolve the tax liabilities of the Receivership in the manner proposed by the 

Receiver.  Assuming that such jurisdiction exists, the Receiver requests permission to re-open 

the Claims Resolution Process initiated by this Court’s Order of May 14, 2010 (Docket No. 172) 

for the limited purpose of addressing the claims and/or potential claims of the Internal Revenue 

Service (“IRS”) against DA Young and the Acorn Entities.  Lastly, the Receiver seeks an order 

establishing the priority of victim restitution claims over IRS claims in the event any claims are 
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approved, and a confirmation that by duly notifying the Court and the United States of the 

matters herein, and by complying with a Court order requiring the distribution of the property in 

the Receivership estate pursuant to a Court-ordered distribution plan, the Receiver has met the 

demands of 31 U.S.C. § 3713(b) and is not subject to personal liability for the payment of taxes 

of DA Young, the Acorn Entities, or the Receivership. 

The Receiver has complied with all filing requirements in connection with the 

Receivership and currently seeks from the IRS confirmation of the non-existence of  any IRS 

claim that might take priority over distributions to investors and/or confirmation that any such 

claim is subordinated to the claims of defrauded investors; and expedited review of the 

Receiver’s tax filing.  Resolution of these matters is critical to the implementation of the plan of 

distribution in this case.  For months, the Receiver has attempted to obtain resolution of this 

matter through direct contacts with the IRS, initially seeking a “closing agreement,” an 

agreement that has, in the past, provided to receivers the requested relief.  After several months 

of discussion, drafting and submission by the Receiver of a proposed closing agreement in 

September 2012, the IRS informed the Receiver that it would not enter into a closing agreement 

with the Receiver.  Because of the nature of this case, and the lack of reliable records necessary 

to prepare and file complete and accurate returns for periods predating the Receivership, the 

Receiver is unable to make use of administrative remedies within the IRS to resolve the matter.  

In more recent communications between and among the Receiver, staff of the Securities and 

Exchange Commission (“SEC”), a representative of the Office of the Chief Counsel of the IRS, 

and a representative of the Department of Justice, the Receiver was informed that the IRS was no 

longer entering into closing agreements such as that requested by the Receiver, and that the best 

way for the Receiver to obtain resolution of its tax issues was to bring the matter before the 
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District Court.  In particular, once the matter is brought before the district court, the Receiver 

understands that the IRS will refer the matter to the Department of Justice, which has the 

authority, under Tax Division Directive 137, to subordinate the Government’s tax to the claims 

of defrauded investors.   

Accordingly, the Receiver now brings this matter before this Court.   

II. PROCEDURAL HISTORY 

On April 17, 2009, the Securities and Exchange Commission (“SEC”) filed an action 

against DA Young and the Acorn entities, alleging various securities violations arising out of the 

Defendants’ fraudulent investment activity in the nature of a Ponzi scheme.  The Court issued a 

Temporary Restraining Order on April 17, 2009 (“TRO”), inter alia, freezing the assets of the 

Defendants and several relief defendants, and enjoining further investment activities by the 

Defendants.  On April 23, 2009, D.A. Young, Neely Young, and the Acorn entities filed consents 

to the imposition of a preliminary injunction and other relief (“PI”).  The court entered a 

preliminary injunction in accordance therewith on April 24, 2009.  By Order dated June 25, 2009 

(the “Receivership Order”), Louis C. Bechtle was appointed as receiver in the above-captioned 

matter (hereafter “the Receiver”).  Pursuant to the Receivership Order, the Receiver has been 

tasked with, inter alia, preserving the assets of the Receivership Entities; determining the 

identity of all investors along with the amounts invested and received; liquidating and winding 

up the business and affairs of the Receivership Entities; and compromising any claim of any 

creditor of the Receivership Entities in order to provide a just and equitable distribution of 

Receivership Assets to creditors of the Receivership Entities.  See Receivership Order Section II 

generally; Section X, ¶¶ J, K, P, T. 

On May 14, 2010 the Court approved the Receiver’s proposed Claims Resolution 

Procedure, which set a claims bar date within 60 days, or by July 16, 2010.  In accordance with 
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the approved procedure, the Receiver provided notice of the Claims Bar Date and Claims 

Resolution Procedure to all known Investor Creditors and Trade Creditors, and also published 

notice to unknown creditors in multiple forms of media in order to provide such creditors the 

opportunity to present claims.  The vast majority of claims presented to the Receiver were 

determined through the claims procedure and ultimately approved by the Court without dispute, 

with only a small number of claims resolved through motion practice and this Court’s Order 

dated March 18, 2011.  The Receiver did not receive claims within the Claims Resolution 

Process from any state or federal taxing authorities.1 

This Court approved the Receiver’s Distribution Methodology and First Interim 

Distribution on February 22, 2011 and a Second Interim Distribution on November 29, 2011, 

which distributions together totaled $11 million.  In light of the lack of a clear indication of the 

IRS’s position on any potential claims against the Receivership estate, the Receiver has elected 

not to make further distributions at this time. 

III. JURISDICTION 

The Receiver has set forth below the status of the IRS’s claims against the Receivership 

Entities and the Receiver’s position with regard to the Receivership’s liability for those existing 

and potential claims.  However, there is a potential threshold issue that may need to be resolved 

before reaching the relief sought by the Receiver in this motion.  Although there is no Third 

Circuit precedent addressing this issue, the Receiver is aware of at least one case in which the 

Second Circuit concluded that the district court lacked jurisdiction over certain tax matters 

                                                 
1 As noted below, the Receiver did not provide notice directly to the IRS because the Receiver was not aware of any 
tax claims being asserted against the Receivership.  However, the Receiver filed a Qualified Settlement tax return in 
or around September of 2010, which put the IRS on notice of the existence of the Receivership. 
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involving a receivership.  See SEC v. Credit Bancorp, Ltd., 297 F.3d 127 (2002).2  In that case 

the district court granted a receiver’s motion seeking a declaration that the claims of receivership 

creditors took priority over the receivership’s potential tax liabilities.  The Second Circuit 

reversed, concluding that because the IRS had not yet asserted any tax claims against the 

receivership, the government had not waived sovereign immunity and that the Declaratory 

Judgment Act and Anti-Injunction Act precluded the relief sought by the receiver.  Id. at 136-

137.   

The Receiver asserts that Credit Bancorp is not controlling here because the facts and 

circumstances of this case are distinguishable.  Unlike in Credit Bancorp, this Receivership has 

filed Qualified Settlement Fund (QSF) tax returns on behalf of the Receivership since its 

inception, which the IRS has not challenged.  In addition, as detailed below, the IRS has served 

the Receiver with a number of overdue tax notices for DA Young.  Lastly, the IRS’s recent 

change in policy that it will no longer enter into Closing Agreements with receivers (the 

mechanism by which the Receiver in Credit Bancorp ultimately resolved the tax liabilities at 

issue), renders the application of Credit Bancorp fundamentally unfair in this instance and places 

the Receiver in a catch-22 that would defeat the very purpose of the relief obtained by the 

government in its enforcement action against the Receivership Entities.   

 

 

                                                 
2 The Receiver is aware of at least one Receiver proceeding in a similar manner.  In SEC v. Byers, et al., Docket No. 
08-cv-7104(DC), the Receiver directed a letter to Judge Chin of the United States District Court for the Southern 
District of  New York describing difficulties in resolving issues with the IRS.  By order dated July 17, 2012, Judge 
Chin directed the IRS to respond to the Receiver’s letter and, in particular, to address the issue of “whether the Court 
has authority or jurisdiction to resolve the IRS’s tax claims against the Receivership, as those claims are affecting 
the prompt and orderly resolution of these receivership proceedings.”  Docket No. 827.  In short, the IRS, through its 
counsel  at the Department of Justice, expressed the view that the Court does not have jurisdiction, but also 
expressed a willingness to discuss resolution.  The Receiver understands that the parties in the Byers case continue 
to discuss a potential resolution.   
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IV. IRS CLAIMS 

A. Claims Against Tony Young 

The IRS has provided various notices of overdue taxes owed by DA Young to the 

Receiver, which, on the advice of the Receiver’s tax counsel, he has forwarded to DA Young’s 

personal counsel.  Most recently, on July 9, 2012 the Receiver received five (5) notices of 

overdue taxes for DA Young for the years 2004 – 2008.  The taxes owed according to each 

notice are as follows: 

2004 $218,756.69 

2005 $10,492.53 

2006 $9,128.05 

2007 $32,956.03 

2008 $11,100.24 

Total $282,433.54 

 
Each notice represents a separate claim by the IRS against DA Young personally.  It is the 

Receiver’s position that those claims are not chargeable against the Receivership estate.  The IRS 

has not indicated, however, whether it will attempt to pursue the Receivership for recovery of 

any claims against DA Young.    

B. Claims Against the Acorn Entities 

 In addition to the asserted claims against DA Young, the Receiver does not know 

whether the IRS will assert claims against one or more of the Acorn Entities.  However, any 

analysis of the Acorn Entities’ tax exposure presents a host of complex issues.  A thorough tax 

analysis and/or the completion and filing of tax returns is not currently possible because the 

Acorn Entities did not maintain accurate books and records.  Moreover, given the fraudulent 
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nature of the Acorn Entities’ activities and the unreliability of the records that do exist, 

preparation of meaningful tax returns is not possible.  Nevertheless, the Receiver has been 

advised by his tax advisors that, depending on the characterization, measure, timing, and 

attribution of the income from the fraud to the Acorn Entities, the potential tax liability of the 

Acorn Entities could vary greatly, consuming part, or all of the funds that the Receiver otherwise 

intends to distribute to defrauded investors.  In addition, the Receiver does not know whether the 

IRS will claim additional tax liability related to the various recoveries secured by the Receiver 

for the purpose of implementing the court approved distribution plan itself, including income to 

the receivership estate and capital gains taxes on the increased value of the receivership estate 

from the date of appointment of the Receiver to the date of distribution under the plan.  Although 

the Receiver does not believe that any such tax claims would be proper, the IRS has not 

confirmed whether it intends to pursue such claims. 

V. RECEIVER’S CLAIM DETERMINATION 

Without a resolution of the Receivership’s tax liability for both DA Young and the Acorn 

Entities, any further distributions of Receivership assets by the Receiver raise the specter of 

significant personal liability under the Federal Debt Priority Statute.3  See 31 U.S.C. § 3713(b); 

see also SEC v. Credit Bancorp, LTD., 297 F.3d 127 (2d Cir. 2002).  In view of this potential 

liability and the implications to the Receivership – the delay of any final distribution and the 

inability to terminate the Estate -- the Receiver began discussions with the IRS to resolve any 

claims.    Among other things, under IRC 7121, the IRS can negotiate a written closing 

agreement with any taxpayer to make a final resolution of any of the taxpayer’s tax liabilities for 

                                                 
3 The Receiver is also aware of the potential for the IRS to assert clawback claims against Receivership victims by 
the IRS if it were to take the position that preferential payments were made. 
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any period.  After the IRS approves an agreement, it is final and conclusive.  Under Treasury 

Regulation Section 301.7121-1(a): 

The Commissioner may enter into a written agreement with any person relating to 
the liability of such person (or of the person or estate for whom he acts) in respect 
of any internal revenue tax for any taxable period ending prior or subsequent to 
the date of such agreement. A closing agreement may be entered into in any case 
in which there appears to be an advantage in having the case permanently and 
conclusively closed, or if good and sufficient reasons are shown by the taxpayer 
for desiring a closing agreement and it is determined by the Commissioner that 
the United States will sustain no disadvantage through consummation of such an 
agreement. 

The Receiver and his tax counsel were aware that the IRS has utilized the Closing Agreement 

procedure to resolve receivership tax issues in many instances, and had relied on its custom, 

practice and record in that regard in planning the Receivership’s activities.  Indeed, based on 

discussions with the IRS through early fall 2012, the Receiver believed resolution would be in 

the form of a Closing Agreement and expended considerable time and resources in finalizing 

such an agreement.     

 Unfortunately, in September of 2012 the IRS advised the Receiver’s tax counsel that it is 

no longer entering into Closing Agreements with receivers.  In light of this change in practice, 

the Receiver explored several potential alternative resolutions with the IRS including a “no 

change” letter or a private letter ruling.  However, none of these potential alternatives proved 

feasible.   

The Receiver therefore proposes re-opening the Claims Resolution Process for the 

limited purpose of addressing the IRS’s claims against DA Young, as well as any potential 

claims against the Acorn Entities.  Below is the Receiver’s position with respect to the IRS’ 

claims against DA Young and the Acorn Entities, as well as the priority of any approved 

claim(s). 
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A. Receivership Liability for Tax Liabilities of DA Young 

The Receiver believes that the IRS claims against DA Young as reflected in the overdue 

tax notices described above are inaccurate given the nature of DA Young’s fraudulent activity 

and his failure to file complete and accurate tax returns from at least 1999 through 2009.  Based 

on this Court’s findings in the SEC’s civil case as well as in the parallel criminal proceedings in 

which DA Young pled guilty, it is apparent that DA Young was not engaged in any legitimate 

business activity through which he earned lawful income.  In his responses to the SEC’s First 

Request for Admission, DA Young admitted that his sole source of income during the relevant 

years in question was the approximately $18 – 20 million he personally diverted from the Acorn 

Entities, which funds were stolen by him from the pooled investments of the investor victims.  

Although in certain circumstances wrongfully obtained funds can constitute gross income for 

federal tax purposes, see James v. United States, 366 U.S. 213, 216-217 (1961), the Receiver 

disputes the attachment of any tax liability to the funds stolen from the investors in this case.   

However, such an assessment is immaterial in this context because, as explained below in 

Section C, the Receiver asserts that there is authority to conclude that any federal tax liability 

should be subordinated to victims’ restitution claims.  Because the victims’ claims in this case 

exceed the total value of the Receivership assets recovered to date and all expected future 

recoveries, establishing priority over such claims will moot the need to expend resources 

litigating the propriety and amount of any tax claims in connection with DA Young’s fraudulent 

income. 

B. Receivership Liability for Tax Liabilities of Acorn Entities 

As noted above, to the Receiver’s knowledge the IRS has not asserted any pre-

receivership claims against the Acorn Entities and has declined the Receiver’s requests for 

confirmation of whether it may do so in the future.   The Receiver has no ability to calculate the 
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IRS’ potential tax claim against the Acorn Entities and cannot recommend a final determination 

of such a claim at this time.  Therefore, the Receiver respectfully requests that the Court permit 

the IRS forty five (45) days to submit a statement of claim(s) to the Court.  During that time the 

Receiver will continue to fully cooperate with the IRS and promptly respond to any requests for 

information that the IRS requires in order to assess its claims.  The Receiver requests an 

additional thirty (30) days to respond to the IRS’s submitted claim(s), if any.   

C. Priority 

To the extent this Court approves any IRS claims against Receivership assets in 

connection with either DA Young or the Acorn Entities, those claims should be subordinated to 

the claims of the victims in order to effectuate the purpose of the Receivership in maximizing the 

recovery for defrauded investors and creditors.  This is consistent with the Department of 

Justice’s official policy for dealing with Ponzi scheme receiverships.  See Tax Division Directive 

137 “TAX CLAIMS AGAINST EMBEZZLERS, SWINDLERS, ETC. v. RECOVERY BY 

INVESTORS, DUPES, AND VICTIMS, ETC.” (“Directive 137”).4  A true and correct copy of 

Directive 137 is attached hereto as Exhibit A.  The essence of the Directive is to confirm that it is 

the policy of the United States government to subordinate its tax claims to the restitution claims 

of the victims of Ponzi schemes when certain conditions are met. 

Directive 137 is a response to the inequity when there is the potential for taxes to be 

levied on wrongfully obtained income, and where such taxes would otherwise take priority – via 

the Federal Debt Priority statute – over the restitution of the victims from whom the “income” 

was stolen.  Directive 137 was issued on November 3, 2008, and provides guidance regarding the 

treatment of federal tax claims in situations such as this.  According to Directive 137, the DOJ 

                                                 
4 Available at http://www.justice.gov/tax/readingroom/settlpdf/Z_Ponzi_schemes.pdf 

Case 2:09-cv-01634-JP   Document 310-1   Filed 12/31/12   Page 10 of 14



 

11 
 

Tax Division should accord victims with priority where both the tax claim and the victim claim 

arise from the same transaction, and the victim can trace his/her property to the fund in issue.   

Here, the tax claims unquestionably arise out of the same transaction or series of 

transactions that gave rise to the victims’ claims: DA Young has admitted that he earned no 

legitimate income during the years in question, and that all of his income was derived from the 

Acorn Entities, which were purposefully used to perpetrate an adjudicated fraud.  Similarly, there 

can be no dispute that the group of investors that are participating in the Receivership Claims 

Resolution Process can trace their investments to the Receivership funds.  While tracing on an 

individual investor level is not possible because the Acorn Entities commingled investor funds in 

a pooled account, it is beyond dispute that the investor funds as a whole can be traced directly to 

the fraud and the majority of the assets that comprise the res of the Receivership.  Even if tracing 

to the individual investor level would otherwise be required, the Court should not do so here 

given that DA Young voluntarily forfeited his funds to the Court for the express purpose of 

providing victim restitution.  See United States v. Benitez, 779 F.2d 135, 139 (2d Cir. 1985) 

(approving relaxed tracing requirement when wrongdoer acquiesces in forfeiture of assets as fruit 

of a crime.). 

VI. THE SUMMARY CLAIM PROCEEDINGS PROPOSED HEREIN ARE 
NECESSARY TO ACCOMPLISH THE PURPOSE OF THE RECEIVERSHIP 

It is appropriate to bring this issue before the Court by invoking the Claims Resolution 

Process because, as many courts have recognized, summary proceedings are within the Court’s 

equitable powers and have the salutary effect of preventing further dissipation of the receivership 

assets through unnecessary litigation.  See, e.g., S.E.C. v. Basic Energy & Affiliated Res., Inc., 

273 F.3d 657, 668 (6th Cir. 2001) (holding that “abbreviated procedures (including the use of a 

single receivership proceeding to resolve all claims) advance the government's interest in judicial 
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efficiency by reducing the time needed to resolve disputes, decreasing the costs of litigation, and 

preventing the dissipation of the receiver's assets.”); SEC v. Elliot, 953 F.2d 1560, 1567 (11th 

Cir 1992) (summary proceedings are appropriate in receivership action so long as parties have 

adequate notice and opportunity to be heard); CFTC v. Topworth Int’l Lid., 205 F.3d 1107, 1113 

(9th Cir. 2000) (“[F]or the claims of nonparties to property claimed by receivers, summary 

proceedings satisfy due process so long as there is adequate notice and opportunity to be 

heardt.”); SEC v. Wenke, 783 F.2d 829, 837 (9th Cir. 1986) (same). 

Under 31 U.S.C. § 3713(b), the Receiver may be personally liable for debts owing to the 

United States to the extent the Receiver pays the claims of another person before payment to the 

United States.  See, e.g., United States v. Coppola, 85 F.3d 1015, 1019-21 (2d Cir. 1996).  A 

determination by the Court that the victims have priority over the United States is necessary to 

insulate the Receiver from liability.  In King v. United States, 379 U.S. 329 (1964), a deceased 

distributing agent for a debtor in a bankruptcy proceeding was held personally liable for taxes 

owed to the United States after he made a court-ordered distribution of assets of the estate to 

creditors other than the United States.  The executor of the agent’s estate defended against the 

imposition of liability, claiming that the estate could not be held liable because the distributing 

agent had simply been executing the bankruptcy court’s orders.  Id. at 338-39.  The Supreme 

Court rejected this argument and held the distributing agent personally liable because he had 

failed to advise the court of the potential unpaid government claims before obtaining and 

executing the distribution order.  Id. (emphasis added).   

 In contrast, where the government participates in the proceedings in which the Section 

3713(b) “representative” is distributing the assets of the estate being represented, the government 

is bound by a judgment of the court limiting its claim.  See United States v. Pate, 47 F. Supp. 965 
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(W.D. Ark. 1942).  In Pate, the United States submitted a claim against the estate of a deceased 

insolvent.  The attorney for the administrator of the estate presented the government’s claim to 

the Probate Court as a “third class” claim.  The court allowed the claim as a “third class” claim 

and the administrator paid $497.81 of the $2,493.93 that the United States claimed.  The United 

States never took an appeal.  Id. at 966-67.  Later, the United States sought to recover from the 

executor the difference between the amount the government had been paid and the amount it had 

claimed, arguing that 31 U.S.C. § 192 (the predecessor statute to 31 U.S.C. § 3713(b)) provided 

for liability on the part of the administrator.  The court rejected this argument, stating: 

Had the government seen fit to do so, it could have held aloof from said 
proceedings and given the administrator notice of its claim, and then he, at his 
peril, would have been bound to see that the priority rights of the Government 
were fully protected.  But it saw fit to pursue another course, and to submit its 
claim against the Meadors estate to the Probate Court of Howard County, a court 
having jurisdiction to administer said estate; and, having done so, it is bound by 
the judgment of said Court. To hold otherwise would lead to chaos. 

Id. at 968. 

 Here, by bringing the United States before this Court through the Claims Resolution 

Process, and in notifying the Court and the potential claimants of both the possibility of tax 

liability and of the competing claims of priority over receivership property, the Receiver has 

discharged his duty under 31 U.S.C. § 3713(b).  If the United States objects to the disposition of 

property pursuant to the approved distribution plan, it has the opportunity now to set forth its 

objection for determination by the Court.  The Receiver therefore respectfully requests that upon 

the final resolution of the IRS tax claims, the Court enter an order declaring that the Receiver 

shall not be personally liable for tax liabilities incurred by DA Young, the Acorn Entities or the 

Receivership on account of his discharging this Court’s Orders. 

 

 

Case 2:09-cv-01634-JP   Document 310-1   Filed 12/31/12   Page 13 of 14



 

14 
 

CONCLUSION 

For all the foregoing reasons, this Court should find that the approved claims of the 

victims of DA Young have priority over the United States with respect to the Receivership assets 

and any distributions therefrom.  The Court should further find that in notifying the Court and 

the federal government of the potential for tax liability, the Receiver has discharged his 

obligations pursuant to 31 U.S.C. § 3713(b). 

 

 

Respectfully submitted,  

 

Date: December 31, 2012   /s/ Kevin Dooley Kent_______________ 
Patricia M. Hamill, Esquire (I.D. No. 48416) 

      Kevin Dooley Kent, Esquire (I.D. No. 85962) 
      Andrew S. Gallinaro, Esquire (I.D. No. 201326) 
      Conrad O’Brien PC 
      1500 Market Street, Centre Square 
      West Tower, Suite 3900 
      Philadelphia, PA 19102 
 
      Counsel for Louis C. Bechtle, Receiver  
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DEPARTMENT OF JUSTICE 

TAX DIVISION DIRECTIVE NO. 137 

 

TAX CLAIMS AGAINST EMBEZZLERS, SWINDLERS, ETC. 

 v.  

RECOVERY BY INVESTORS, DUPES, AND VICTIMS, ETC. 

 

 

 

Often the Government’s tax claim against an embezzler or perpetrator of a 

swindle can be collected only by reducing possible recovery by the investor, dupe or 

victim.*  Where there is no statutory lien for either the federal tax claim or the claim 

of the investor or victim, the Tax Division will examine both the origin of the claim 

and whether the investor or victim can trace the lost property to the fund at issue.  

When both the tax claim and the claim of the investor or victim arise from the same 

transaction and the investor or victim can trace its property to the fund in issue, the 

Tax Division will recognize the priority of the claim of the investor or victim.  

 

When the tax claim and the claim of the investor or victim do not arise from 

the same transaction, the Tax Division will recognize the priority of the  claim of the 

investor or victim when the investor or victim can trace his claim to the property at 

issue and either (a) title never passed to the wrongdoer, such as in the case of theft, 

or (b) when a constructive trust, including all tracing requirements, has been 

imposed prior to assessment of the tax, or would be imposed and the tax has not 

been assessed. 

 

If a federal court has ordered restitution as part of a criminal case, the 

Division will evaluate the priority of the federal tax liens against the claims of 

investors and victims in accordance with federal law, including the Mandatory 

Victims Restitution Act, 18 U.S.C. § 3613, which creates a federal restitution lien for 

the benefit of the victims of wrongdoing (which includes both defrauded investors 

and victims of theft), and the Federal Tax Lien Act, 26 U.S.C. §§ 6321-6323.  In 

general, the Tax Division will follow the principle of “first in time is first in right.” 

 

Claims for taxes arising from administration of a receivership or from 

disposition of property in constructive trust should be paid as an expense of 

                                

*
  As used here, Ainvestor@ denotes a willing participant or customer who was misled or 

defrauded by the perpetrator, and includes Adupes@ (see Cunningham v. Brown, 265 U.S. 1, 7 

(1924)).  AVictim@ denotes a person who did not willingly participate or willingly part with money or 

property, such as when there is theft, including embezzlement.  
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administration, “on or before the due date of the tax.”  28 U.S.C. § 960; see also, 26 

U.S.C. § 6012(b)(3).  Such administration expenses are generally paid ahead of 

other claims against the assets of the receivership.  When a receivership is 

insolvent, the administrative tax claims may be entitled to priority pursuant to 31 

U.S.C. § 3713. 

 

A mere showing by opposing counsel that allowing the Government’s tax 

claim would prejudice the investor or victim in some way is not sufficient grounds 

for concession.  While there is room for negotiation, the above principles should 

guide your analysis and negotiation.  These cases are particularly susceptible to 

resolution by compromise.  Even when our position is legally correct, a court may 

nevertheless seek to uphold a constructive trust wherever possible, by relaxing 

tracing requirements or employing other means to hold in favor of a sympathetic 

investor or victim.  Accordingly, consistent with a realistic evaluation of litigating 

hazards, we should endeavor to reach reasonable settlement in these cases, rather 

than presenting unsympathetic claims to the court.  

 

Although Tax Division civil attorneys, paralegals and support staff are not 

“Employees of the Department of Justice” for purposes of the Justice For All Act of 

2004, 18 U.S.C. § 3771 and regulations, 45 C.F.R. § 45.10(a), Tax Division civil 

attorneys, paralegals and support staff act in accordance with and uphold the spirit 

of the Justice For All Act of 2004 when they act in accordance with this Directive 

(including any update or revision), and analyze a case under these principles. 

 

 

Date:  11/3/2008       /s/ Nathan J. Hochman 

 

NATHAN J. HOCHMAN 

Assistant Attorney General 
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